COMPTROLLER GENERAL OF THIT UNITED STATES
WASTHINGTON, D.C., 10340
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B-XT9151 | October 3, 1973

The Honorable Donald E. Johnson
Adainigtrator, Veterans Administration

Dear Nx, Johnsoni

Reference is made to letter 134C of July 27, 1973, from the
DPirector, Supply Bervice, Department of Medicine and Rurgery,
furnishing a report on the Richmond Comminications, Inc, (Riche
mond), protest againat the cancellation of purchase oxder
No, 7950 awarded to that £irm under invitation for bids Ko, 539«
60-T73 by the hospital at Cincinnati, Ohio. The protest raisos
the question vhether a discount offered by the lcw bidder should
have been consicdered under the invitation in the evaluation of
bids,

Richmond--a self-certified small business concern--was
originally determined to be low bidder with a bid price of
417,835, Although Multitone Elactronics, Inc, (Multitone), had
eubnitted a bid of $16,530, that bid was increased by the
J2-percent bid evaluation factor to $18,513,60 inasrnuch as the
items offered were of forelgn origin, Bee Federal Procurcment
Regulationa 1,6-104,4(b), Had Richmond not certified itself an
a coall business, }ultitone'as bid would have been evaluated by
the addition of the 6-percent factor end that fim would have
been low bidder at 417,521,680,

Multitone proteated the small business status of Richmond on
June 1, 1973, the bid opening date, By letter of June 28, the
Small Business Administration (SBA) determined Richmond to be a
smell business concern for purposes of the procurement, Avwhrd of
the purchase order was made on that date to Richmond as the
lowest evaluated bidder, Multitone appealeld the gize status of
Richmond to the £BA Size Appeals Boavd, which sustained the saall
business sixe status of Richmond on Septembear 7, 1973,
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I fa July 3, Rictmond was telephonically advised by the
contracting officer that its award vould be cancelled, Thie
vas prompted by the fast taat evaluation of bids had failed to
take into account the h-percent/30-dzy prompt payment discount
offered by Multitons, Whon the discount is connidared, the
Miltitone bid becomes lower than the Riclmond bid,

Although the invitation {ncluded Standard Form 330, paree
9 of which provides for discount evaluatica if a dise
count is offered for more than 20 calendar days, paragraph 2
of the invitation General Conditions deleted paragraph 9 of
ftandard Morm 33A in its entirety, Because of this deletion,
Richmond contends that prompt peyment discownts were not ir-
tended to be part of bid evaluation. It 1s the position of
the contracting activity that because block 15 on the face
aheet of Standard Form 33 contained blanks for insertion of
prompt payment discounts, it should have been apparent that a
proapt payment discount would be conmidered in bid evaluction,
The contracting officer states that the intent wis to obtaln
conslderation of 10-dny disccunts by deoleting subparagraph (a)
b of paragraph 9 of Standard Form 33A whieh prohibits such
' : disccunt for evaluation purpoaas,

Tt should be noted in this reoard thet hlock 16 of
standard Form 33 directs the bidder to varagr.ph 9 of gten-
dnid Form 33A which, as noted earlier, had heen doleted in its
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__/' 23 A ® general rule, the Governzent's tnilury to meke
speoific vrovisions for every poasible mathod of price quotation
chould noi deprive it of the rirht to taka advantege of o
clearly offered benefit which does not contravene any atated
. requirement in the solicitation or prohibition of the advertising
gtatutee, L8 Comp, Gen. 256 (1968), However, in this connection,
+  we have beld that bidders shomld be eoprised aao to the basis on
C? vhich theiy bids wil) be evaluated when there are special factors
vhich t'1a Covernment intends to consider 4n making bid evaluations,

39 Coup., Gen, 202 (1959).

It 18 our conclusion that tha terms of the invitation dia
not adequately explain the role that promt payaent discounts, if
ony, wocild play in bid evaluation. At best, the IIB was anbiguous
end bidders wera not coupeting on en €qual basls, lawever, we
pust Cind that at the tine of eward ¢to Richmond both the bidder
and thbe contracting activity entered in good falth into a cone
tractual arrangement which vas felt by both partiea to be Linding
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oa them in all 4ts torms and obligutione. In viev of this, w deliew
. the propur action to be tuken would be to cohvert the canodllation ints
& tearmination of that coutract for the coavenience of thy Govermment.

Thorefure, the prucurement should be rwsolicited with ald
prospactive bidders being clearly advised as to vhat rcle promyd paye
ot discounts will play in bid evaluation,

T Bingerely yours,

Paul G, Dembtling

Fop tyd Comptroller Genaryi
' of the United Btatas
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